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Introduction

[1] Prior to 2009, all proposed electrical transmission development in Alberta required two

approvals from the Alberta Utilities Commission: (1) an approval of the “need” to expand or

enhance the system; and (2) a permit to construct and operate the new transmission facility. In 2009,

legislative amendments permitted government to designate certain transmission facilities as “critical

transmission infrastructure”, meaning infrastructure that is required to meet the needs of Alberta.

This appeal concerns the effect that such a designation has on the scope of review of new

transmission development by the Commission.

[2] Specifically, we are asked to determine whether, in designating a transmission line as

“critical”, the legislature intended to remove, or limit the scope of, the Commission’s public interest

inquiry in approving that transmission line. That is the sole issue raised on appeal, a narrow question

of statutory interpretation. The appellants submit, however, that the associated policy implications

are extremely broad.

[3] For the reasons that follow, I conclude that when the government designates a transmission

development as critical, the legislature intended that government would  assume sole responsibility

for determining that the development is necessary and in the public interest. It left to the

Commission only the second stage of the inquiry, to assess whether the proposed routing and siting

of the transmission line and other facilities required to meet the need are in the public interest. 

Background and Legislative Scheme

[4] The Commission is the regulatory body charged with considering and approving the

construction and operation of new electrical transmission facilities in Alberta. It carries out this

function in accordance with the legislative scheme set out in the Alberta Utilities Commission Act,

SA 2007, c A-37.2 (AUC Act), the Electric Utilities Act, SA 2003, c. E-5.1, the Hydro and Electric

Energy Act, RSA 2000, c. H-16, and the Transmission Regulation, AR 86/2007. 

[5] In November 2009 the Alberta legislature enacted the Electric Statutes Amendment Act,

2009, SA 2009, c. 44, which modified the regulatory approval process for some major electrical

transmission projects. In particular, the Electric Statutes Amendment Act introduced the concept of

“critical transmission infrastructure”, infrastructure identified as “required to meet the needs of

Alberta”. A transmission development may be designated as critical transmission infrastructure

either by the legislature through a schedule to the Electric Utilities Act, or by order of the Lieutenant

Governor-in-Council. For purposes of these reasons, I will refer to such a designation generally as

a designation by government.
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[6] As noted above, we are concerned in this appeal with whether and how the amendments to

the Commission’s governing statutes alter the scope of the public interest inquiry delegated to the

Commission in assessing a project designated as critical transmission infrastructure. The issue arises

in the context of the first such project considered by the Commission:  the Heartland project,

consisting of a new substation at Gibbons-Redwater and a new 500 kV transmission line connecting

it to an existing substation on the south side of Edmonton. Following a lengthy hearing in April and

May 2011, the Commission approved the application to construct and operate the Heartland project.

In doing so the Commission concluded that its consideration of project impacts was significantly

constrained for critical infrastructure projects: AUC Decision 2011-436, Heartland Transmission

Project.

[7] The appellants submit that the Commission continues to enjoy a broad public interest

mandate when considering transmission facility applications generally, and that mandate has not

been circumscribed for critical infrastructure projects by the new legislation.  They submit that the

new statutory framework requires the Commission to undertake a full and purposive exploration of

all the socio-economic impacts of the proposed project before granting approval, regardless of

whether or not the project is deemed “critical” by government.

[8] This Court must determine what the legislature intended when it granted to government the

ability to designate proposed transmission projects as critical and, flowing from that, the extent of

the Commission’s role when it is asked to approve the construction and operation of a project that

has been so designated. 

The Legislative Scheme Prior to the Electric Statutes Amendment Act

[9] Prior to the enactment of the Electric Statutes Amendment Act, all new transmission

development in Alberta required two approvals from the Commission: (1) an approval of the need

to expand or enhance the system pursuant to s 34 of the Electric Utilities Act; and (2) a permit to

construct and operate a transmission facility pursuant to s 14 of the Hydro and Electric Energy Act.

[10] The first approval, the need assessment, involves the preparation of a needs identification

document by the Alberta Electrical System Operator for the Commission’s review and approval. The

needs identification document must describe the constraint or condition affecting the operation of

the system and indicate the means by which the condition could be alleviated. It must also contain

a comparison of the options considered by the System Operator and the System Operator’s

recommendation of a preferred option, described as the technical solution: Electric Utilities Act, s.

34(1), Transmission Regulation, s 11(3). 

[11] The Commission’s predecessor, the Alberta Energy and Utilities Board, described the need

assessment process in an early decision under s 34 as follows:

It is the Board’s view that section 34 contemplates a two-stage consideration of a

[needs identification document]. In the first stage, the Board must determine whether
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an expansion or enhancement of the capability of the transmission system is

necessary to alleviate constraint, improve efficiency, or respond to a request for

system access ...

If it is determined that expansion or enhancement of the system is required to address

constraint, inefficiency, system access requests, or any combination thereof, the

Board must then assess, in the second stage, whether enhancement or expansion

measures proposed by AESO are reasonable and in the public interest.

EUB Decision 2004-087, Southwest Alberta 240 kV Transmission System Development

Addendum to Decision 2004-075, pages 13-14, quoted in AUC Decision 2010-188, Hanna

Region Transmission System Development, page 3.

[12] As is apparent from this description, the Commission has approached need assessments as

including a public interest component. Indeed, section 38 of the Transmission Regulation, which sets

out a series of factors that must be considered by the Commission in assessing a needs identification

document, directs the Commission to consider the System Operator’s assessment of need to be

correct unless an interested person satisfies the Commission that “to approve the needs identification

document would not be in the public interest”. In assessing the reasonableness of a proposed

technical solution, the Commission has considered public interest factors such as land impact and

public feedback: AUC Decision 2010-188, para 59-60.

[13] The second required approval is an application by the facility owner for approval to construct

and operate the new transmission facility, after its need has been established, pursuant to ss 14 and

15 of the Hydro and Electric Energy Act. The requirement to consider the public interest in

assessing a facility application is contained in s. 17(1) of the AUC Act (which provision is set out

in full in the next part of these reasons). The Commission has described the facility approval process

as follows:

When considering an application for a transmission facility, the Commission must

consider whether the proposed transmission line is in the public interest having

regard for the social and economic effects of the transmission line and the effect of

the transmission line on the environment.

AUC Decision, 2010-188, para 21

Amendments pursuant to the Electric Statutes Amendment Act

[14] The Electric Statutes Amendment Act modified the approval process only for those projects

designated as “critical transmission infrastructure”. The approval process remains as it was for non-

critical projects. The new section 1(1)(f.1) of the Electric Utilities Act defines critical transmission

infrastructure as “a transmission facility designated under section 41.1 or the Schedule as critical

transmission infrastructure”. 
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[15] A designation by the Lieutenant Governor-in-Council under s. 41.1 must include a

description of the technical solution for the designated facility. Likewise, the technical requirements

for the projects designated as critical by the legislature in the schedule to the Electric Utilities Act

are set out in that schedule. For example, the Heartland project is described in s. 2 of the schedule

as:

2. One double circuit 500 kV alternating current transmission facility connecting to

the 500 kV transmission system on the south side of the City of Edmonton and to a

new substation to be built in the Gibbons-Redwater region.

[16] Section 41.2 of the Electric Utilities Act provides that ss 34, 35 and 36 of that Act, which all

deal with the preparation of a needs identification document, do not apply to projects designated as

critical transmission infrastructure. However, the second Commission approval, the facility

application, is still required for critical transmission infrastructure projects. Section 41.3 of the

Electric Utilities Act provides that, when an order is made designating a proposed project as critical

transmission infrastructure, the System Operator must direct that an application to the Commission

be made for approval under the Hydro and Electric Energy Act.

[17] The Electric Statutes Amendment Act also made several relevant changes to the Hydro and

Electric Energy Act and the AUC Act, as set out below. The new provisions are indicated in bold.

   

Hydro and Electric Energy Act

13.1(1) In this section, “critical transmission infrastructure” means critical

transmission infrastructure as defined in the Electric Utilities Act.

(2) The construction, connection and operation of a transmission line or part of

a transmission line that is designated as critical transmission infrastructure is

required to meet the needs of Alberta and is in the public interest.

19(1) On an application for an approval, permit or licence under this Part, or for an

amendment of an approval, permit or licence, the Commission may grant the

approval, permit, licence or amendment subject to any terms and conditions that it

prescribes or may deny the application.

(1.1) Notwithstanding subsection (1), the Commission shall not refuse an

approval of a transmission line or part of a transmission line designated as

critical transmission infrastructure as defined in the Electric Utilities Act on the

basis that, in its opinion, it does not meet the needs of Alberta. 
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Alberta Utilities Commission Act

17(1) Where the Commission conducts a hearing or other proceeding on an application to

construct or operate a hydro development, power plant or transmission line under the Hydro

and Electric Energy Act or a gas utility pipeline under the Gas Utilities Act, it shall, in

addition to any other matters it may or must consider in conducting the hearing or other

proceeding, give consideration to whether construction or operation of the proposed hydro

development, power plant, transmission line or gas utility pipeline is in the public interest,

having regard to the social and economic effects of the development, plant, line or pipeline

and the effects of the development, plant, line or pipeline on the environment. 

(2) The Commission shall not under subsection (1) give consideration to whether

critical transmission infrastructure as defined in the Electric Utilities Act is required

to meet the needs of Alberta. 

Decision of the Commission

[18] In its lengthy reasons for approving the construction and operation of the Heartland project,

the Commission considered its public interest mandate in the context of projects designated as

critical transmission infrastructure and in light of the legislative changes wrought by the Electric

Statutes Amendment Act. 

[19] The Commission noted that when it issues a need approval for a non-critical infrastructure

project under s. 34 of the Electric Utilities Act, the Commission has determined that an enhancement

to the transmission system is required to meet the needs of Alberta, and also that the System

Operator’s preferred technical solution is in the public interest. In reaching the latter conclusion, the

Commission will have had regard to the inherent social, economic and environmental impacts of the

technical solution. The Commission stated at paras 151-152 of its Heartland decision:

151. ... Section 13.1(2) of the Hydro and Electric Energy Act, which states that the

construction, connection and operation of a critical transmission infrastructure

project is required to meet the needs of Alberta and is in the public interest, is the

statutory equivalent of a need approval issued by the Commission pursuant to section

34 of the Electric Utilities Act. The only difference between a need approval issued

by the Commission and the statutory approval of the need for critical transmission

infrastructure is that the Commission has the discretion to review and vary a need

approval that it has issued. The Commission has no jurisdiction to review a statutory

approval of a critical transmission infrastructure project because it has been approved

by the legislature or the Lieutenant Governor-in-Council.

152.  The government of Alberta’s approval of need for a new transmission project,

which is manifested by designating a project as critical transmission infrastructure,

must be considered an approval of the need to expand or enhance the system, and an
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approval of the preferred technical solution to address the need. The Commission

concludes that the effect of section 13.1 is that the need for a critical transmission

infrastructure project, the technical solution to address that need and the inherent

impacts of the technical solution are all considered to be in the public interest.

[20] The Commission went on to note that, although the effect of the Electric Statutes Amendment

Act was to transfer the first public interest determination to government as part of the need

assessment, the Commission retains its jurisdiction to make the second public interest determination,

whether the proposed facilities minimize, or mitigate to an acceptable degree, the potential adverse

impacts on more discrete parts of the community: para 153. The Commission explained its view of

the limits on its jurisdiction as follows, at para 154:

154. In an extreme case the Commission may reject an application for a specific

project where it determines that the transmission facility, as proposed, will have

unacceptable impacts, whether those impacts be provincial in scope or site specific,

and that those impacts cannot be minimized or mitigated to an acceptable degree by

Commission-ordered changes to the plans, specifications or routing of the proposed

facility. What the Commission cannot do, however, is reject the application by

finding that any application that meets the need would not be in the public interest

only because of the social, economic and environmental impacts inherent in the

technical solution and that would occur regardless of the design, configuration or

routing proposed in the application. To do so would be to find that those inherent

impacts are not in the public interest, which would be contrary to the express

direction of subsection 17(2) of the Alberta Utilities Commission Act.

[emphasis added]

[21] During the course of the hearing before the Commission, the appellants led evidence on the

broad social and economic implications of approving a number of transmission projects, including

the Heartland project. The Commission concluded at para 166 that this evidence was relevant only

“to the extent that it helps assess the economic implications of the transmission alternatives

described in the Heartland application”. The Commission determined, however, that the legislation

precluded it from deciding “that approval of the Heartland project is not in the public interest

because of the social and economic implications of approving any double-circuit 500-kilovolt

transmission line from the Edmonton area to the Redwater-Gibbons area” [emphasis added]. Such

a determination would, in the words of the Commission, “be contrary to the clear wording of the

statutory scheme and the intent of the legislature”.

[22] In the end, the Commission approved the applicants’ preferred east route for the Heartland

transmission line “because it will result in the fewest social, economic and environmental impacts

and it is the least costly of the two routes”: para 1229.

Standard of Review

[23] The appellants submit that the appropriate standard of review is correctness, characterizing

the issue before the Commission as a true question of jurisdiction.  The respondents argue that it is
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appropriate to show deference to the Commission’s interpretation of its home statutes, having regard

to the Supreme Court of Canada’s recent decision in Alberta (Information and Privacy

Commissioner) v Alberta Teachers’ Association, 2011 SCC 61, [2011] 3 SCR 654. In that case,

Rothstein J for the majority stated at para 39 that “true questions of jurisdiction are narrow and will

be exceptional”.  The respondents submit that, as the Commission was interpreting its home statutes

in this case, the appropriate standard of review is reasonableness.

[24] The Supreme Court of Canada in Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR

190, described a two-step analytical process for determining the appropriate standard of review. The

first step is to “ascertain whether the jurisprudence has already determined in a satisfactory manner

the degree of deference to be accorded with regard to a particular category of question”: Dunsmuir

at para 62. Only if there is no such precedent is the secondary analysis of the relevant factors

undertaken: Dunsmuir at para 62. This approach was reiterated by the Supreme Court in its more

recent decision in Canada (Canadian Human Rights Commission) v Canada (Attorney General)

(“Mowat”), 2011 SCC 53, [2011] 3 SCR 471 at para 16. 

[25] In this case, this Court’s decision in Maxim Power Corp v Alberta Utilities Commission,

2010 ABCA 213, 482 AR 233 would appear to resolve the issue. In Maxim Power, as in this case,

the Court was asked to review the Commission’s interpretation of statutory amendments in its home

statutes and the resulting jurisdiction granted to the Commission to decide a discrete question. With

respect to the standard of review applicable to the Commission’s decision, the Court stated at para

23:

Here, the central question is whether the statutory scheme permits the Commission

to inquire into level playing field issues or whether that must be left to the Minister.

Even an appropriately narrow view of jurisdiction makes it apparent that this appeal

raises exactly the kind of question described in Dunsmuir.

[26] According to the Supreme Court’s decision in Dunsmuir, and reiterated more recently by the

Supreme Court in Mowat, true jurisdictional issues are those “that require a tribunal to explicitly

determine whether its statutory grant of power gives it the authority to decide a particular matter”:

Mowat at para 18. That definition would apply to the issue determined by the Commission here, as

it did to the issue determined by the Commission in Maxim Power. As recently as its decision in

Nor-Man Regional Health Authority Inc. v Manitoba Association of Health Care Professionals,

2011 SCC 59, [2011] 3 SCR 616 at para 35, the court recognized that a tribunal’s decision must be

correct if it “raises a true question of jurisdiction or vires”.

[27] However, the question is whether the decision of the majority of the Supreme Court in ATA

overturned or narrowed those statements. In ATA the court held that the interpretation by a tribunal

of its home statutes should be presumed to be a question of statutory interpretation subject to

deference on judicial review. The court emphasized that true questions of jurisdiction are “narrow

and will be exceptional”, and that the burden of establishing that a particular issue is a true question

of jurisdiction rests with the party seeking to invoke it: ATA at para 39. 
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[28] Although the majority in ATA raised some question as to the utility of the category of “true

questions of jurisdiction”, they did not go so far as to abolish the concept entirely. The majority also

expressly recognized that the correctness standard would continue to apply to the review of some

obviously legal issues, including constitutional matters and questions involving the jurisdictional

lines between specialized tribunals: ATA at para 30.

[29] In my view, and bearing in mind the Supreme Court’s clear direction to accord deference to

a tribunal’s interpretation of its home statutes, the situations in Maxim Power and in this case are

specific instances where the question before the tribunal was jurisdictional in the sense described

in Dunsmuir and Mowat. In both this case and in Maxim Power the Commission had to decide

whether the authority to determine a particular matter lies with the Commission itself or elsewhere

in government. In Maxim Power, the issue was whether the Commission’s statutory mandate

included the consideration of level playing field issues or whether that subject was left to the

responsible Minister. In this case the issue is similar, whether the public interest aspects of a need

assessment for transmission lines remains within the statutory mandate of the Commission or has

been transferred by legislative amendment to the legislature or executive. In this case, as in Maxim

Power, I conclude that the appropriate standard of review is correctness.

[30] Having said that, the result in this appeal does not turn on the standard of review as it is also

my view that the Commission’s interpretation of its authority in this case was reasonable as well as

correct. For the reasons that follow, the Commission’s decision was intelligible, transparent, and

justifiable as being in accordance with the applicable principles of statutory interpretation.

Analysis

[31] Whether the new statutory framework precludes the Commission from considering the socio-

economic impacts of a project designated as critical transmission infrastructure is a question of

statutory interpretation. As with all such questions, the starting point is Driedger’s principled

approach: that the words of the Act are to be read in their entire context and in their grammatical and

ordinary sense in harmony with the scheme and object of the Act and the intention of the legislature:

Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 SCR 27, 154 DLR (4th) 193 at para 21. 

[32] Given the somewhat complex statutory scheme that governs the Commission, it is also

necessary to consider how the various pieces of legislation operate together. Statutes dealing with

the same subject matter should be interpreted in a manner that ensures harmony, coherence and

consistency among them: Bell ExpressVu Limited Partnership v Rex, 2002 SCC 42, [2002] 2 SCR

559 at para 27. The various amendments to the AUC Act, the Electric Utilities Act, and the Hydro

and Electric Energy Act must be read harmoniously together.

[33] The appellants’ argument focuses on section 17 of the AUC Act, which they describe as the

most important statutory provision for this appeal. For convenience, the key portions of s. 17 are

repeated below:

17(1) Where the Commission conducts a hearing ... on an application to construct or

operate ... a transmission line under the Hydro and Electric Energy Act ... it shall ...
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give consideration to whether construction or operation of the proposed...

transmission line ... is in the public interest, having regard to the social and economic

effects of the ... line ... and the effects of the ... line ... on the environment.

(2) The Commission shall not under subsection (1) give consideration to whether

critical transmission infrastructure as defined in the Electric Utilities Act is required

to meet the needs of Alberta.

[34] The appellants argue that s 17 sets out the Commission’s duty to consider the public interest,

and in particular the socio-economic effects of projects, for all transmission lines, including those

designated as critical transmission infrastructure. They argue that s 17(1) must be held to apply to

critical transmission infrastructure as well as non-critical infrastructure projects because of its

overriding and specific language, and, importantly, that the assessment of the line’s socio-economic

effects must take into account the development of the line as a whole, not just the specific siting or

routing of the line. They point out that s 17(2) does not preclude the consideration of the public

interest, it says only that the Commission shall not consider the “need” for critical transmission

infrastructure.

[35] This interpretation of s 17 of the AUC Act is at odds with the plain and ordinary meaning of

the words in section 13.1(2) of the Hydro and Electric Energy Act:

13.1(2) The construction, connection and operation of a transmission line or part of

a transmission line that is designated as critical transmission infrastructure is

required to meet the needs of Alberta and is in the public interest. 

[emphasis added]

 

[36] The appellants argue that the “needs” of Alberta and the “public interest” are separate

concepts. However, by designating a transmission development as critical, and thereby removing

the assessment of the need for that development from the Commission, the government has clearly

determined that the project and the technical solution specified in the designation are both needed

and in the public interest. To read some portions of the legislative scheme as requiring or entitling

the Commission to revisit the question of whether the development of a designated project is in the

public interest is inconsistent with that determination.  

[37] Moreover, it is not necessary to read s 17(1) as inviting the Commission to revisit the need

assessment for critical infrastructure projects in order the give the provision meaning. It is clear from

the language of s 17(1) that it applies to the facility application stage under the Hydro and Electric

Energy Act and the consideration of public interest that forms a part of such applications. As the

Commission pointed out in its reasons, public interest considerations are very much alive in the

facility application stage of any new transmission development, including the development of

critical transmission infrastructure.

[38] In a complex legislative scheme such as this one, it is necessary to have regard to the entire

scheme in order to ascertain legislative intent. The interpretation adopted by the Commission, and
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urged on us by the respondents, does not interfere with the harmonious operation of the various

pieces of legislation that govern the Commission’s approval of transmission lines. The

Commission’s interpretation is also in keeping with the operation of the legislative scheme in

practice, and in particular the two-stage approach to new transmission developments established by

the statutory scheme for non-critical infrastructure projects. The Commission’s conclusion that the

designation of a proposed project as critical transmission infrastructure was intended to replace the

Commission’s approval of a need application (including the consideration of the public interest

inherent in the need approval) is, in my view, the clear legislative intent behind the various statutory

amendments.

[39] The Commission’s interpretation is also in keeping with the intention of the legislature in

enacting Bill 50, the Electric Statutes Amendment Act, as that intention can be gleaned from the

legislative history of the amendments. Canadian courts have long recognized that legislative history

can play a useful, if limited, role in the interpretation of legislation: see Rizzo at paras 31-35.

Although, in my view, it is not necessary to resort to the Hansard debates to discern the legislative

intent in enacting Bill 50 (which is clear on the face of the legislation), a review of those debates

bolsters the conclusion reached by the Commission.

June 1, 2009

This bill will enhance the approval process for projects. Under Bill 50 the

Government will approve the need for critical transmission infrastructure, and I

underline “the need for”, not the actual routing or siting or those issues. Specific

siting remains an open, public and transparent process under the regulatory authority

of the Alberta Utilities Commission. That process is not affected by Bill 50.

Alberta, Legislative Assembly, Alberta Hansard, 27  Leg., 2  Sess., No 46 (1 Juneth nd

2009) at 1426 (Mel Knight, Minister of Energy).

November 19, 2009

Mr. Chairman, amendment A makes it clear that the Alberta Utilities Commission

is no longer required to do a needs assessment on the critical infrastructure projects

identified in Bill 50...

...(amendment) E is linked to A and ensures that the Alberta Utilities Commission

will be required to consider the siting of these projects and consider whether the

siting of these projects is in the public interest when the AUC is in hearings and the

hearing process commences. 

Alberta, Legislative Assembly, Alberta Hansard, 27  Leg., 2  Sess., No 60 (19th nd

November 2009) at 1917 (Mel Knight, Minister of Energy).
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November 23, 2009

What we have done is clarified the wording to make it very distinct that this piece

of legislation deals only with the need that had been demonstrated by AESO for

these pieces of critical transmission infrastructure. The amendment indicates that the

need will not be heard by the Utilities Commission; however, everything else relative

to these pieces of infrastructure will be heard by the AUC, and they must make their

decision with the public interest in mind. Public interest would include things such

as the economics around the issues, the issues of health if they arise, issues of

environmental concern, and the like.

Alberta, Legislative Assembly, Alberta Hansard, 27  Leg., 2  Sess., No 62e (23th nd

November 2009) at 1963 (Mel Knight, Minister of Energy).

[40] The Hansard debates provide further support for the overall interpretation that the purpose

of the Electric Statutes Amendment Act was to eliminate the need assessment from the

Commission’s process for projects designated as critical transmission infrastructure. The

Commission retains jurisdiction to hear and consider facility applications with respect to those

projects, and must consider the public interest as part of the facility approval.

[41] For all of these reasons, the appeal is dismissed and the interpretation of the Commission

confirmed.

Appeal heard on October 12, 2012

Reasons filed at Edmonton, Alberta

this 17th day of December, 2012

Paperny J.A.

                                                              I concur:        Authorized to sign for:                 Slatter J.A.

                                                              I concur:                   Brooker J.
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