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A preliminary condemnation hearing will be held on April 9 at 9 a.m. in the Teton County courthouse in the “Maurer

Farms, et al.” case that involves the controversial Montana Alberta Tie Ltd. transmission project.   

MATL’s motions for summary judgment, which apply to all cases involving 34 Pondera and Teton county landowners,

will be argued at the beginning of the hearing. Each party will have 30 minutes to argue.  

A similar hearing is set for April 12-13 in the Cascade County courthouse before District Judge Thomas McKittrick

involving 12 landowners.  

MATL's hearing before District Judge William Nels Swandal in Choteau could extend to April 10, but that will conflict

with District Judge Laurie McKinnon's customary law and motion day. No decision has been made to move either event.

 

MATL has filed five pending condemnation cases involving an estimated 79 parcels that, if successful, will provide it

with the legal means to obtain from more than three dozen landowners right-of-way easements for a 214-mile-long

high-voltage transmission line that would extend from Great Falls to Lethbridge, Alta.   

MATL obtained the necessary easements in Glacier County through negotiation, except for one landowner who balked

at the line’s location near what the family deemed a Native American cultural site. After a series of legal actions, the two

parties finally settled on a re-routed easement, but not before the MATL project was jeopardized by a ruling by

McKinnon that the Legislature had not delegated eminent domain authority to MATL, a private entity building a private

transmission line.  

The companies, Montana Alberta Tie Ltd. and MATL L.L.P., are subsidiaries of Enbridge Inc. of Calgary, Alta., that

bought the company last October after their owner, Tonbridge Power Inc., of Toronto, Ont., ran out of money. MATL

obtained state and federal construction permits in 2008, which are good for 10 years. The proposed 230-kilovolt line,

which MATL and state officials promote for its potential influence on wind farm development, is 130 miles long in

Montana.  

MATL obtained a $161 million American Recovery and Reinvestment Act stimulus loan that would largely pay for

construction. However, after a two-year delay and with an estimated $70 million over budget, Gregory H. Friedman, the

inspector general of the Department of Energy, last November issued a Management Alert stating that MATL's

loan-granting agency, the Western Area Power Administration, "had not implemented the necessary safeguards to

ensure its commitment of funding was optimally protected." See the 15-page report here: http://energy.gov/sites/

prod/files/OAS-RA-12-01.pdf.   
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When Enbridge bought Tonbridge and MATL, it pledged to complete the project. Friedman stated, "In the event of a

project failure, Western and ultimately the U.S. taxpayer could bear a large financial burden." Friedman concurred that

when WAPA decided that to "pull the plug" was worse than working with Enbridge, the project continued, although

WAPA required MATL to implement some procedures to safeguard the U.S.'s interest. MATL had expended $152

million of the $161 million at the time the DOE released its report.   

Added to delays over work quality, safety and contract interpretation issues, MATL encountered a series of hurdles in

obtaining easements from more than three-dozen landowners in Teton, Pondera and Cascade counties. "Maurer Farms"

is the lead case, and the one that entered a new phase after Swandal ruled in January that House Bill 198 was

constitutional.   

The bill granted retroactive eminent-domain authority to any entity that obtained a permit (labeled a certificate of

compliance) after September 30, 2008, from the state Department of Environmental Quality, after an analysis by the

agency’s Major Facility Siting Act (MFSA) Program unit. MATL's certificate was approved in October 2008.  

In pursuing condemnation under its eminent domain authority, MATL's next step on April 9, according to its filed briefs,

will be to argue that the necessity for the transmission line and the location of the right-of-way corridor were

conclusively determined during the MFSA process. MATL contends that it made written offers for easements and the

subject landowners rejected them.  

MATL also contends that "many opportunities for public and stakeholder participation and input" into various aspects of

the project were included in the MFSA process, including, among other things, the route and conditions of construction

and operation. MATL labeled DEQ's work to be a "long transparent process.   

Based on those arguments, MATL contends that it has met the burden to prove the measures of evidence for

condemnation, according to the eminent domain statutes.  

To expedite the condemnations, MATL also plans to argue that, according to MFSA, the court lacks jurisdiction to

change the location of the line pre-determined by MFSA. According to its court briefs, MATL contends that the MFSA

certificate is the final and exclusive finding on necessity and location for the line and the takings (condemnations) are for

a public use as listed in state law, "electrical energy lines."  

The landowners’ filed a pre-trial response to the condemnation filings on March 12. Their attorney, Hertha Lund,

contends, "Never before has a court in Montana allowed a merchant transmission line — privately owned, unregulated

by the Public Service Commission, [and] intended primarily to make money for its shareholders - to condemn private

property." She said, — no case law in Montana supports the notion that eminent domain can be exercised for a purpose

that does not primarily benefit Montanans."  

Lund contends that MATL did not meet at all with many landowners, which prevented MATL from locating the line in a

manner that would be most compatible with the greatest good and the least private injury, a tenet of the eminent domain

statutes. She said DEQ and MATL were not clear what the need for the line was based on testimony that DEQ found

that there is a "public need" for the proposed line because MATL was able to sell the capacity on the line to four wind

farm developers.  

Lund contends that a "fundamental unfairness" is occurring in that the modern MFSA process establishes a 500-foot

wide corridor and MATL was not required to meet individually with landowners in the way the Montana Power Co. was

required in the past. The new "streamlined" process violated the landowners" due process rights, she said.  

"The unusual nature of MATL's project raises significant questions about whether it is in fact a public use with incidental

private gain, or whether it is in fact a private use with incidental public gain," Lund said.  

Finally, Lund contends that MATL did not comply with the Montana Landowners Protection Act that came into play

when MATL secured a federal loan.
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